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STATEMENT OF THE | SSUE

The issue in these consolidated cases is whether the PSC s
proposed rul e 25-30.431, Florida Adm nistrative Code, constitutes
an invalid exercise of delegated authority.

PRELI M NARY STATEMENT

In these proceedi ngs, Petitioners have challenged a rule
proposed by the PSC which seeks to establish certain ratenaking
policies for water and wastewater utilities. An initial version
of the proposed rule (the "Initial Proposed Rule") was published
in the August 2, 1996 Florida Adm nistrative Wekly, Volune 22,

No. 31, pages 4385-4386. Petitioners tinely challenged the



Initial Proposed Rule and those chal |l enges are pendi ng as DOAH
Case Nos. 96-3809RP and 96- 3949RP.*

The challenges to the Initial Proposed Rule were abated
pending the results of a public hearing schedul ed by the PSC for
Decenber 10, 1996. After the public hearing, the PSC voted
during an agenda conference on June 10, 1997, to proceed with the
Initial Proposed Rule with a few changes. The nodifications to
the Initial Proposed Rule were published by the PSCin a Notice
of Change whi ch appeared in the July 3, 1997 Florida
Adm ni strative Wekly, Volunme 23, No. 27, pages 3335-3336.
Petitioners tinely filed challenges to the nodifications set
forth in the Notice of Change and those chal |l enges are pendi ng as
DOAH Case Nos. 97-3480RP and 97-3481RP. The challenges to the
nodi fications were consolidated with the challenges to the
Initial Proposed Rule for hearing and disposition.?

At the hearing, the PSC presented testinony of five
enpl oyees: John WIIlians; Robert Crouch, an expert in PSC water
and sewer regulatory engineering; Marshall WIllis, a Certified
Publ i c Accountant (CPA) and expert in water and wastewater
regul atory accounting; Tom Ballinger; and Craig Hewtt, expert
econom st specializing in the preparation of statenents of
estimated regul atory costs and the anal ysis of proposed | ower
cost regulatory alternatives. |In addition, the PSC presented the
testinmony of Kinberly Disnukes, an expert in water and wastewater

utility regulatory accounting, finance, rate regulation and rate



policy. The PSC offered nine exhibits into evidence, all of
whi ch were adm tted w thout objection except PSC Exhibit 8. That
exhi bit was accepted as a report relied upon by PSC witness Craig
Hewi tt, but the hearsay content of the report has been not ed.

OPC did not present any witnesses or offer any exhibits into
evi dence.

Florida Water presented the testinony of nine w tnesses:
Hal W/ keni ng, an expert in consunptive use permtting and water
resource planning; John Wehle of the St. John’s River Water
Managenent District, an expert in water supply policy; W Scott
Burns of the South Florida Water Managenent District, an expert
in consunptive use permtting and water policy; Hugh Gower, a CPA
and expert in utility accounting and ratenmaki ng; John Crello,
Ph.D., President and CEO of Florida Water, expert in
envi ronnment al engi neering, environnental science and the
pl anni ng, design, construction and permtting of water supply and
treat nent and wastewater treatnent and disposal facilities;
Forrest Ludsen; Bill Goucher, a registered professional engineer
and expert in water and wastewater facility planning, permtting
design and construction; J. Dennis Westrick, a registered
pr of essi onal engi neer, an expert in water and wastewater facility
design, planning, permtting and construction; and David York of
the Florida Departnment of Environnmental Protection ("DEP"), an
expert in wastewater facility engineering and reuse. Florida

Water’s Exhibits 1 through 17 were accepted into evidence.



The FWA presented the testinony of four w tnesses: Frank
Sei dman, an expert in the preparation of water and sewer rate
applications, the analysis of electric, water and sewer revenue
requi renents and rate applications, as well as PSC "used and
useful™ policy including margin reserve and i nputation policy;

M ke Acosta, an expert in planning, design, permtting, and
construction of water source, water and wastewater treatnment and
wast ewat er di sposal facilities; Gerald Hartman, an expert in
envi ronnment al engineering with special expertise in water
resources, water quality, wellfield design, water treatnent

anal ysi s and desi gn, punping system anal ysis and station design,
hydraul i ¢ anal ysis and pi peline design; and Janes Perry, a CPA
and expert in utility inconme taxation, utility accounting,
utility finance, and water and sewer utility planning for capital
expenditures. FWA Exhibits 1 through 23 were accepted into

evi dence w t hout objection.

A transcript of the proceedi ngs has been filed. At the
conclusion of the hearing, the parties were granted |leave to file
proposed final orders nore than 10 days fromthe filing of the
transcript. Those post-hearing subm ssions have been reviewed in

the course of preparation of this final order.



FI NDI NGS OF FACT

A CGeneral Ratemaking Principles

1. The PSC regul ates those investor-owned water and
wastewater utilities in the state which are not subject to county
jurisdiction. Section 367.171, Florida Statutes. Currently, the
PSC regul ates approximately 200 water utilities and 150
wastewater utilities in Florida.

2. The general framework for the setting of rates by public
utilities is set forth in the Florida Statutes. Section
367.081(2), Florida Statutes, directs the PSC to establish rates
for regulated utilities that are "just, reasonable and
conpensatory and not unfairly discrimnating."

Section 367.081(2)(a) requires the PSC to consider the cost of
provi di ng service, which includes the utility’s working-capital
needs, depreciation and the expenses incurred "in the operation
of all property used and useful; and a fair return on the
investnment of the utility that is used and useful in the public
service."

3. If awutility's revenues are not sufficient to enable it
to recover its expenses and earn a reasonable rate of return on
its investnment, it can file a rate case with the PSC. In such a
rate proceeding, a "test year" is proposed by the utility and,
upon approval by the PSC, is utilized to provide a 12-nonth
period of utility operations for purposes of analyzing the

reasonabl e rates for the period the newrates will be in effect.?



4. The rate base reflects the portion of the prudent
investnment of the utility which is factored into the
establ i shment of rates. The rate of return to be earned on
investnment in rate base is factored into the final rates approved
for the utility.

5. The PSC does not currently have any rul es delineating
how it will determ ne whether an investnent made by a utility is
"used and useful in the public service,"” nor does the PSC have
any rules delineating howit wll consider for ratemaking
pur poses the investnents necessary for a utility to conply with
envi ronnent al regul ati ons.

6. Section 367.111, Florida Statutes, provides that "each
utility shall provide service to the area described inits
certificate of authorization within a reasonable tinme period."
This statute also provides that a utility nust provide "safe,
efficient and sufficient service" in accordance with the
provi sions of Chapters 403 and 373 which delineate the
environmental regulation and permtting responsibilities of the
DEP and the five water managenent districts (WDs) in the state.
Accordingly, a utility’s statutory obligation to serve includes
the obligation to serve in accordance with the regul atory
requi renents of the state environnental permtting agencies. A
utility nust make investnments to ensure its ability to nmeet the

requi renents of the environnental agencies and to be ready to



tinmely serve future customers. A utility is entitled to recover
its investnent necessary to neet its statutory obligations.

7. The PSC has devel oped a non-rul e policy approach which
requires a delineation of the portion of an investnent nmade by a
utility that is directly utilized to provide service to existing
custoners. This portion of the investnent is considered "used
and useful" and is included in the utility's rate base.* The
remai nder of what is otherwi se a prudent investnent is deened to
constitute "non-used and useful" plant. "Non-used and usef ul
plant” is not included in rate base. The PSC recogni zes as "used
and useful” a "margin reserve" which is added to the rate base so
that a utility can earn on that portion of its investnent that is
deened to be necessary reserve capacity to neet the fluctuating
demands of existing custoners and the antici pated denands of

future customers.?®



8. The PSC s "used and useful " approach results in the need
for a "margin reserve" if a utility is to have adequate capacity
to provide service as required. Nonetheless, whether to
recogni ze a margin reserve has been a recurring issue in
virtually every contested rate case since the late 1970's. OPC
has consistently objected to the recognition of any margin
reserve for water and wastewater utilities.

9. Also pertinent to this proceeding is the PSC s treatnent
of Contributions-In-Aid-O-Construction (ClAC) for water and
wastewater utilities. CIAC are cash or property donations or
paynments to a utility conpany to defray or repay the cost of
constructing the utility system® Sonme of the PSC s accounting
staff in the late 1970's and early 1980's advocated the policy of
offsetting a utility's recovery of the cost of plant related to
reserve capacity with anticipated Cl AC collections fromfuture
custoners. As a result, a non-rule policy of inputing
antici pated Cl AC devel oped. This policy began sonetinme after the
PSC started applying a "margin reserve."

10. During the md to late 1980's, nost of the PSC
prof essi onal accounting staff came to recognize that inputing
Cl AC as an offset to margin reserve essentially defeated the
pur pose of recognizing a margin reserve. Since that tine, there
has been little or no support anong the professional accounting

staff of the PSC to continue the policy of inmputing Cl AC.
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However, the PSC has continued its policy throughout the late
1980's up to the present with the exception of only one case.

11. An additional ratenmaking concept relevant to this
proceeding is what is referred to as "AFPI." This acronym st ands
for Allowance for Funds Prudently Invested. The PSC devel oped
AFPI as a cost recovery nechani smfor non-used and useful plant.
The general purpose of an AFPI charge is to allow utilities to
recover the carrying charges such as depreciation and taxes on
its non-used and useful plant. However, AFPI has not worked as
intended. AFPI is based on estimated collections rather than
actual receipts. Therefore, whether a utility actually recovers
its investnment is speculative and collection of AFPI charges is
uncertain at best.

B. Rul e Devel opnent

12. Sonetinme in 1991, the PSC studied the issues of margin
reserve and the inputation of CIAC as part of an overall review
of its water and wastewater policies and rules. As part of that
anal ysis, the PSC staff recomended changi ng or disconti nuing
sonme of the | ong-standi ng PSC policies including the policy of
i mputing Cl AC.

13. In 1995, the PSC conducted workshops on the issue of
margin reserve and the inmputation of CIAC. During that
wor kshoppi ng process, the PSC staff reached a general consensus

that the PSC s | ong-standing policies on margin reserve and the

11



i mputation of Cl AC needed to be re-evaluated and that the margin
reserve period shoul d be extended.

14. I n March 1996, when no specific steps to nodify the
policies were forthcomng, the FWA filed a Petition To Initiate
Rul emaking in an effort to conpel the PSC to adopt a rule that
i ncluded a presunptively valid five-year margin reserve period
wi t hout any inputation of Cl AC.

15. The PSC voted to not accept the rule proposed by the
FWA and instead decided to publish the Initial Proposed Rule.

16. The Initial Proposed Rule, published in August 1996,
was intended to set forth the PSC s |ong standing non-rule
policies and sinply "get the ball rolling."

17. The PSC conducted an evidentiary hearing on the Initial
Proposed Rul e on Decenber 10, 1996. Prior to that hearing,
extensive testinmony was pre-filed with the PSC. Al of the PSC
staff nmenbers who testified and submtted pre-filed comments as
part of the Decenber 10, 1996 hearing recommended in favor of
nodi fication of the |ong-standing policies. Extensive, unrefuted
expert testinony was presented regarding the problenms with the
exi sting PSC policies and the detrinental inpacts of those
pol i ci es.

18. After the Decenber 10, 1996 hearing, a team of PSC
staff reviewed and anal yzed the evidence. That team consisted of
accountants, engineers, rate specialists, tax experts, and other

personnel of the Division of Water and Wastewater of the PSC.
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The team prepared a staff recomendation dated April 2, 1997,

whi ch was intended to set forth a thorough, objective analysis of
t he evidence presented, and included a consensus concl usion that
a rule should be adopted to provide for a margin reserve period
of five years with no inputation of CIAC. None of the PSC staff
submtted a dissenting analysis or alternative recommendation to
the April 2, 1997 report.

19. The PSC did not accept the April 2, 1997 staff
recomendation. |Instead, at a "decision conference" on June 10,
1997, where no further evidence was presented, the PSC voted to
proceed with the Initial Proposed Rule with a few nodifications,
i.e., distribution systens were del eted and the inputation of
Cl AC was reduced from 100 to 50 percent. These nodifications
were published in the July 3 Notice of Change discussed in the
Prelimnary Statenment. As revised, the proposed rule woul d
continue the PSC s | ongstanding 18 nonth margin reserve policy
and woul d continue the inputation of ClIAC, although it would be
at the rate of 50 percent rather than 100 percent.

C. Mar gi n Reserve

20. Margin reserve is intended in part to provide a
recognition in rate base of the tinme necessary to install the
next economcally feasible increnment of plant capacity.

21. The concept of a "margin reserve" has been applied by
the PSC on a non-rule policy basis and has been a source of great

controversy for approximately two decades. Wiile the PSC may
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consider margin reserve periods of greater than 18 nonths, the
PSC has, with only a few exceptions, allowed only 18 nonths
whenever a margin reserve has been authorized. The identical
result in virtually every case despite wde factual differences
has |l ed the industry to conclude that 18 nonths is a foregone
conclusion irrespective of the nature and extent of the evidence
presented. Mreover, with only one known exception, the PSC has
consistently inputed ClAC as an offset to a recognized margin
reserve. The proposed rule attenpts to delineate the factors
whi ch the PSC has purportedly considered for the last 20 years in
determ ning the appropriate margin reserve peri od.

22. The proposed rule defines "margin reserve" as the
"anmount of plant capacity needed to preserve and protect the
ability of utility facilities to serve existing and future
custoners in an economcally feasible manner that will preclude a
deterioration in quality of service and prevent adverse
environnental and health effects.”™ The additional margin reserve
capacity is placed in the rate base because it is necessary to
meet the utility’s continuing statutory obligation to neet the
fluctuating and i ncreased demands of existing custonmers as well
as the demand of future customers. The proposed rule also: (1)
applies a presunptively valid "margin reserve" period of 18
months in establishing the used and useful |evel of investnent in
wat er source and treatnent facilities and wastewater treatnent

and effluent disposal facilities; and (2) reduces the margin
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reserve investnent by inputing 50 percent of the anticipated Cl AC
col l ections expressed in ternms of the nunber of Equival ent

Resi denti al Connections (ERCs), which may be coll ected by the
utility over the authorized nmargin reserve period.

23. The consequences of not having adequate capacity
avai l able to serve the fluctuating demands of existing custoners
or to neet the demands of new custoners as they are added to a
system can be very serious. Excess flows froma wastewater plant
can cause spillage and environnental damage with the potential of
adverse health effects. Lack of adequate reserve capacity al so
renders a wastewater plant nore vulnerable to "plant upsets” with
di re consequences froma health, as well as cost, standpoint.

Furt her, excess denmands on a water plant can result in shutdowns.

D. | mput ati on of CI AC

24. A utility’'s obligation to be ready to serve future
custoners is ongoing. By the tine any new custoner cones online,
the utility has obligations with respect to the next group of
future custoners.

25. Investnent decisions by a utility nust be nmade in
advance of future demand. Inputed ClAC is based on projected
collections that may never materialize. Thus, anticipated post-
test period contributions are being inputed into the test period.
| mput ati on of anticipated post-test year Cl AC as an offset to
mar gi n reserve can have the effect of elimnating sone, if not

all, of the margin reserve recognized in rate base.
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26. During the hearing before the PSC on Decenber 10, 1996,
the only evidence presented regarding the inputation of Cl AC was
the testinmony of PSC staff and expert w tnesses on behalf of the
i ndustry who all opposed continuation of the inputation policy.
No evidence was presented in support of the policy.

27. The April 2, 1997 PSC staff recomendati on concl uded
that "Inmputing Cl AC reduces the allowed margin reserve [and] this
adj ustnment often elimnates any investnment in margin reserve from
bei ng counted in the allowed rate base anobunt." The report
quotes with approval nunerous argunents presented as to why the
i mputation policy was ill-advised and illogical and concl udes
with a recomendation to adopt a rule that halts the | ong-
standi ng practi ce.

28. Despite the staff recommendati on and w t hout the
support of any additional evidence, the PSC voted to propose a
rule that would continue inputing Cl AC agai nst a recogni zed
margi n reserve, although at a reduced rate of 50 percent.

29. At the hearing in these consolidated cases, the PSC
sought to justify the proposed rule’ s inputation provisions
t hrough the testinony of Kinberly D snukes, a fornmer OPC enpl oyee
and now a frequent w tness on behalf of OPC, who has consistently
testified against the recognition of any margin reserve.

D snmukes’ opinion as to what is appropriate to include within the
margin reserve is not consistent with the definition of margin

reserve in the proposed rule.
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30. Disnukes does not believe that the needs of future
custoners should be included in a margin reserve. Her "matching
principle" justification for inputation of ClAC has been rejected
by all of the PSC professional staff who presented evidence in
this rul e proceeding.

31. Disnukes has conducted no analysis to determ ne whet her
any alternative nethod adequately allows a utility to recover on
the investnents necessary to be ready to neet the demands of
future custoners, and has admtted that if there is no such
mechanism a utility would be precluded under the policy she
advocates fromrecovering and earning on its required
i nvest ments.

32. The only other justification offered in support of the
proposed rule’s inputation provisions is the suggestion that C AC
could be taxable if not inputed. The prospect that Cl AC could be
taxable if not inmputed was raised in the early 1980's when the
policy was first devel oped. However, even before the inputation
practi ce began, the PSC had been recognizing margin reserves and
there were no tax decisions or opinions which found ClIAC to be
t axabl e.

33. In approximately 1987, the tax | aw changed and any
potential argunent about taxability becane noot. Nonethel ess,
the PSC continued its non-rule policy of inmputing Cl AC.

34. The tax | aws changed again during the sumer of 1996.

Wil e there has been sonme suggestion that the changes in 1996
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mght result in the taxability of CTACif there is no inputation,
there are no tax opinions or interpretations that indicate those
concerns are justified. Concerns about taxability were not noted
in the staff recomendation of April 2, 1997 (which recomrended

agai nst continuing the policy of inputing ClAC), even though the
staff recomendation was initialed by the tax expert for the PSC

E. DEP and WWD Requirenments for Water & Wastewater Facilities

35. As noted above, the PSC s enabling statute requires
wat er and wastewater utilities to conply with applicable DEP and
WWD statutes and regul ations. See Section 367.111(2), Florida
Statutes. DEP regulates and has permtting authority over the
construction and operation of water supply and treatnent and
wast ewat er treatnent, reuse, and disposal facilities throughout
the state pursuant to part VI of Chapter 403, Florida Statutes.
Florida's five WWDs regul ate and have permtting authority over
the uses of the water resources of the state pursuant to parts |
and Il of Chapter 373, Florida Statutes.

36. DEP Rule 62-600.405, Florida Adm nistrative Code,
mandates that utilities nmeet defined activity mlestones for the
tinmely planning, design, permtting and construction of
expansi ons of wastewater treatnent and effluent disposal/reuse
capacity. The rule dictates that a five-year mninmumis needed
to fulfill the planning, design, permtting and construction of
wast ewat er treatnment and effluent disposal/reuse capacity

expansions. Designed to insure that adequate treatnent and
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di sposal capacity are avail abl e when needed, Rule 62-600.405 is a
pol luti on prevention neasure. For purposes of the DEP rule, it
does not matter whether the flow |l evels which trigger the
activity mlestones emanate from existing or new custoners.

37. Wth regard to requiring specific planning horizons for
expansions of water facilities, DEP intends to develop a rule to
serve a purpose simlar to Rule 62-600.405, Florida
Adm nistrative Code. In the neantine, DEP exam nes water
facility capacity needs on a non-rule policy basis using simlar
st andards.

38. DEP is charged with adm nistering a State Revol ving
Loan Fund (SRLF) program whereby funds are | oaned or granted to
utilities for the purpose of constructing water facility
i nprovenents. DEP conditions fund eligibility on a cost-
effectiveness evaluation. |In this regard, DEP has found that for
a water facility inprovenent to be cost-effective, the
i nprovenent mnust have sufficient capacity to serve demand for no
| ess than 5 years into the future.

39. Wastewater facilities operating at the edge of capacity
are often at the edge of environnental conpliance and public
health problems. Simlarly, water facilities with insufficient
capacity al so pose environnmental conpliance issues and risks to
the public health.

40. Recognizing that Florida's water resources are |imted,

the Legislature directed Florida's WWDs to devel op plans for
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nmeeting the water supply needs of existing and future users over
the next 20 years. |In fornulating these plans, the WWDs assess
both the needs and sources of water over the required planning
hori zon. The assessnent of needs and sources and pl an
formul ati on process has reveal ed that cooperative efforts by
multiple users, in conjunction with WWD prograns, as well as
devel opnent of alternative water supplies, such as reuse, wll be
necessary for future supply needs to be net w thout unacceptable
i npacts on other users and natural systens. Future uses may nhot
be permtted or nore expensive new sources of water will have to
be devel oped if proposed future uses are inconsistent wth the
WWD' s consunptive use permt criteria/water supply plans. The
WD s permit criteria and supply plans are designed to achieve
long-term cost-effective solutions to the state's supply needs
for existing and future users.

41. To receive a consunptive use permt, the permt
appl i cant nmust submt proposals and projections for its water
resource needs and the neans and facilities for accessing the
source for the proposed permt duration.

42. Short-term planning for water supply needs has adverse
i npacts on the utility, custoners, and environnent. Five years
is a base mninmum for planning water supply needs.

43. Consunptive use permts of a long-termduration, i.e.
up to 20 years, are desirable and cost-effective for the user

because they provide certainty as to the availability of the
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source and protection against potential conpeting uses and

changes in circunstance.

F. Reuse
44. "Reuse" refers to the application of reclainmed water in
accordance with DEP's rules for a beneficial purpose. "Reclained

water" refers to water that has received at | east secondary
treatnent and basic disinfection upon exiting a donestic
wastewater treatnent facility. DEP Rule 62-610.200 (46) and
(49), Florida Adm nistrative Code. "Reuse" and "effl uent

di sposal” are nutually exclusive ternms under DEP' s rul es and
mut ual |y excl usive categories for disposing of treated

wast ewat er. DEP Rule 62-610.810, Florida Admnistrative Code.’

45. The pronotion of reuse has been declared by the Florida
Legislature to be a state objective. Since water resources in
Florida are |imted and nuch of Florida' s supply sources of
cheap, readily avail able water have been or will be nmaxim zed,
reuse is a matter of significant concern to the state and its
envi ronment al agencies. See Sections 373.016, 373.250, 403. 064,
Fl ori da Stat utes.

46. Reuse projects require significant time and i nvestnent
to inplenent. DEP s reuse rules inpose specific redundancy and
reliability requirenents on the reuse facility's treatnent unit
processes and application capabilities above and beyond what is
i nposed for standard treatnent and effluent disposal, thereby

i ncreasing treatnent and di sposal costs.
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47. A wutility's ability to recover its reuse costs is
essential to pronoting reuse; conversely, a utility's inability
to recover its reuse costs as a result of the restricted
application of margin reserve and “used and useful” adjustnents
is a disincentive to reuse.

48. In 1989, the Legislature passed Chapter 89-324, Laws of
Florida, creating Section 403.064, Florida Statutes. Subsection
(6) of that |aw provided, "Pursuant to Chapter 367, the Florida
Public Service Comm ssion shall allow entities which inplenent
reuse projects to recover the full cost of such facilities
through their rate structure.” In 1994, the Legislature passed
Chapter 94-243, Laws of Florida, anmending Section 403. 064,
Florida Statutes. Subsection (6) was noved to Subsection (10)
and anended as fol |l ows:

(10) Pursuant to chapter 367, the Florida
Public Service Comm ssion shall allow
entities under its jurisdiction which conduct
studies or inplenment reuse projects,
including but not limted to, any study
required by s. 403.064(2) or facilities used
for reliability purposes for a reclained

wat er reuse system to recover the full,
prudently incurred cost of such studies and

facilities through their rate structure.
(emphasi s supplied.)

This 1994 legislation also created a new Section 367.0817(3),
Florida Statutes, providing, "Al prudent costs of a reuse
project shall be recovered in rates.™

49. The legislative history contained in the April 25,

1994, House Staff Report for Ch. 94-243 clearly identifies the
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cost deprivation which would be worked by the PSC s used and
useful practices as an issue the | aw was designed to address:
Previously, recovery of [reuse] costs (which
do not necessarily benefit present custoners
of the utility, i.e., "used and useful in the
public service") mght have arguably been
deni ed by the conm ssi on.

50. Cognizant of the incentive posed by full cost recovery,
the WWDs and DEP supported devel opnent of the foregoing
legislation in part to specifically require 100 percent used and
useful treatnent for reuse projects.

51. The PSC does not have a current policy on reuse
projects even though Section 403.064(10), Florida Statutes, was
enacted in 1989 and directed the PSCto allow utilities to
recover the cost of reuse facilities in their rates.

52. The PSC has adopted rul es which define reuse and
reclaimed water in a manner consistent wwth DEP s definitions.
However, the PSC continues to apply its "used and useful" and
"margin reserve" policies to all water source, water treatnent,
wast ewat er treatnment and wastewat er disposal investnents,

i ncludi ng wastewater facilities that are classified as reuse by
DEP.

53. The proposed rule would treat reuse facilities the sane
as effluent disposal or any other water or wastewater facility
and woul d apply the PSC s margin reserve and i nputation policies

to such reuse facilities. This approach will deprive utilities

of full cost recovery for reuse projects.
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G The Proposed Rule is Not Supported by Conpetent,
Subst anti al Evi dence

54. The PSC s “used and useful policies” in conjunction
wi th the proposed rule overl ook the cost analysis involved in
sizing new plant increnments and actually creates incentives to
build in smaller increments rather than increnents that take
advant age of econom es of scale.

55. Construction in the water and wastewater industry is
of ten dependent upon threshold and standard sizing. The proposed
rule fails to take into account the econom es of scale involved
in the sizing of new plant increnents and penalizes utilities for
sizing their plants based upon econom es of scale.

56. Adding plant increnents in smaller sizes results in
duplication of planning, engineering, permtting, and other
adm ni strative and operational startup costs.

57. Sizing facilities with |arger reserve capacity so as to
t ake advant age of econom es of scale provide a safeguard for
nmeeti ng environnmental standards, reduces overhead costs, and
provi des for |ong-term cost containnment.

58. The financial disincentives created by the PSC s used
and useful and margin reserve policies make it economcally

illogical for a utility to add plant in increnments that are sized
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to take advantage of economes of scale. As a result, the PSC s
regul ations are resulting in higher cost to custoners in both the
short and |long term

59. The presunptively valid 18-nonth margin reserve period
set forth in the proposed rule is a continuation of the non-rule
policy followed by the PSC for approximately the |ast 20 years.
The sel ection of the presunptively valid 18-nmonth margin reserve
peri od was not based upon any serious or recent analysis of the
time and effort involved in the planning, design, permtting,
construction and testing of new plant increnents.

60. The 18-nonth margin reserve period set forth in the
proposed rule is a perpetuation of a policy that was devel oped
during the late 1970's during a tine when the permtting
requi renents and environnmental regulations were significantly
different. The 18-nonth margin reserve period is inconsistent
with the planning horizons utilized in determ ning concurrency
requi renents for purposes of the state's grow h nmanagenent | aws.
There is no credible evidence that 18 nonths is an appropriate
staging increnent for water or wastewater facilities. |Its
appearance in the proposed rule is the result of |ong-standing
hi storical practices rather than any anal ysis or evidence. Under
the current permtting and regulatory requirenents, the tine
frame for bringing a new water facility online ranges fromthree

to ten years and would typically take between three and one-half
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to five or six years. This tinme frame does not include
construction del ays or other possible problens.

61. During the | ast several years, many environnent al
permtting agenci es have expressed concerns that the PSC s cost
recovery policies are not consistent wwth what is required of
utilities by the environmental permtting agencies. Even so,

t here has been no updated analysis by the PSCin terns of what is
involved in the planning, design, permtting, and construction
aspects of having reserve capacity avail able and no anal ysis of
the inmpacts of the PSC s policies on the | ong-range planning and
| ong-termcosts to utilities and their customers.

62. The m ni mum pl anni ng requi renents i nposed by the
envi ronnent al agenci es were devel oped subsequent to the tine that
the PSC devel oped its non-rule policies on margin reserve and
i mputation of CIAC. The overwhel m ng evidence denonstrated that
t hose | ong-standi ng PSC policies conceived 15 years ago are ill-
advised in view of the changes facing the water and wast ewater
i ndustry.

63. DEP and WWD regul ations and permtting criteria have
changed significantly since the devel opnent of the PSC s non-rul e
policy regarding an 18-nonth margin reserve and Cl AC i nput ati on.
The evidence indicates that the PSC has been slow to recogni ze
t he exi stence and significance of environnental requirenents
i nposed on utilities, including DEP Rul e 62-600.405, Florida

Adm ni strative Code. These regul atory changes have inpacted the
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time necessary to plan, design, permt, and construct water and

wast ewater facilities.
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64. Because of the way the PSC s margin reserve and “used
and useful” determ nations influence utilities' planning and
pl ant - si zi ng deci sions, the policies are inconsistent wth the
public interest determ nations contained within DEP's regul atory
requi renents, (Rule 62-600.405, Florida Adm nistrative Code in
particul ar), and inconsistent wth WWD- determ ned neasures needed
to sustain viable long-termwater supply for the utilities.

65. Eighteen nonths of reserve capacity is insufficient to
i nsure environnental conpliance and protection of public health.

66. The proposed rule does not clearly delineate what a
utility nust denonstrate or what standard will be utilized in
determ ning whether a margin reserve period of other than 18
nmont hs shoul d be approved.

67. As established at hearing, water in Florida has been
underpriced. Both water and wastewater are unavoi dably an
i ncreasing cost industry. The policies of the PSC with respect
to the water and wastewater industry were devel oped at a tine
when water was readily avail able, cheap, and viewed as virtually
endless. In addition, the policies regardi ng wastewater were
devel oped at a tinme when the environnental regul ations were nuch
| ess stringent and there were virtually no organized efforts to
reuse water.

68. None of the PSC s professional staff assigned to | ook
at the evidence presented in the rule devel opnent process

believed that continuation of the 18-nonth margin reserve period
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was appropriate. The shortest margin reserve termthat any PSC
professional felt was appropriate was three years. The PSC s
coordinator for the rule devel opnent process, John WIIi ans,
testified that, in his professional opinion, a five-year period
was appropriate. This conclusion was the consensus opi nion
reflected in the April 2, 1997 staff recomendati on.

69. The inadequacy of the 18-nonth margin reserve period is
exacerbated by the perpetuation of the PSC s | ong-standi ng non-
rule policy of inputing CIAC as an offset to a recognized margin
reserve

70. The Revised Proposed Rule calls for the inputation of
only 50 percent of ClI AC as opposed to the 100 percent called for
in the Initial Proposed Rule. This reduction was intended to
respond to sone of the conplaints voiced by the utilities.
However, the selection of 50 percent as opposed to 100 percent
was not based upon any analysis or study. |Inputing 50 percent of
CIACwll, in many instances, still obliterate any margi n reserve
that is recognized. Even 50 percent inputation is inconsistent
wi th the purposes of recognizing a margin reserve and fails to
take into account the continuing obligation of a utility to be
avai |l abl e to serve

71. The inputation of potential post-test year collections
of Cl AC against the margin reserve precludes a utility fromthe
opportunity to earn a return on the margin reserve investnent

included in rate base. Moreover, the inputation of Cl AC can
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create incentives for a utility to keep its investnent in reserve
capacity at a m ninum

72. The decision to codify the |ong-standing non-rul e
policies of the PSC was nmade w t hout any serious analysis of the
| ong-term consequences to utilities or custoners. It was nade
despite the recommendation to change the | ong-standing policy--a
recommendati on of nost of the staff who | ooked at the issue.

73. The PSC acknow edged at hearing that utilities should
be encouraged to undertake planning that recogni zes conservati on,
envi ronmental protection, and econom es of scale. The persuasive
evidence in this case established that the proposed rule is
contrary to those goals.

74. Adoption of the proposed rule will lead utilities to
build plants in small uneconom cal increnents that will strain
the ability of utilities to conply with environnental
regul ations. The ability of PSC regulated utilities to conpete
for scarce new water resources and devel op alternative water
resources wll be jeopardized. It will also contravene the
| egi sl ati ve mandate that reuse be encouraged. Finally,

i npl emrentation of the proposed rule could preclude utilities from
the opportunity to earn a return of the investnents they nust
make to neet their statutory obligations. In sumary, as
establ i shed by the evidence presented at hearing, the proposed
rule is arbitrary and capricious in that there is no conpetent

evidence to support it, and it is contrary to the |legislative
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direction to the PSCto allow utilities to recover the full costs
of reused facilities in their rate base.
H. ElI'S

75. At the tinme the Initial Proposed Rul e was publi shed,
the 1996 anendments to the Adm nistrative Procedure Act, Chapter
120, Florida Statutes ("APA"), had not gone into effect.

Accordi ngly, the PSC prepared an econom c inpact statenent (EIS)
under the earlier version of the APA

76. The EIS anal yzed the inpacts of the proposed rul e based
upon how much noney the PSC woul d save in rate cases from not
having to litigate the margin reserve issue in every case.® The
ElI S did not anal yze the inpact on custoners and did not analyze
the inpact of the policies enbodied in the proposed rule on
utilities. Furthernore, the EIS did not analyze the inpact of
adopting the proposed rule on the environnental permtting
agenci es.

77. The Revised Proposed Rul e was published on August 2,
1996. Wthin 21 days after the publication of the Revised
Proposed Rule, Florida Water submtted a proposed | ower cost
regul atory alternative in accordance with the provisions of the
1996 anmendnents to the APA. The proposed | ower cost regul atory
alternative called for a margin reserve of five years with no
imputation of CIAC. Florida Water contended that the adoption of

t hat proposed | ower cost regulatory alternative would
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significantly reduce the cost to utilities, the cost to the
permtting agencies and the long-termcost to custoners.

78. The PSC did not conduct any serious econom c analysis
of the differences between adopting the proposed rule as opposed
to the proposed | ower cost regulatory alternative.

79. The PSC prepared a docunent entitled Revised Statenent
of Estimated Regul atory Costs (the "Revised SERC') which was
intended to conply with the requirenents of the 1996 APA
amendnent s.

80. No anal ysis has been done as to the extra permtting
costs incurred by the agencies, cost to the utilities, or cost to
custoners as a result of the 18-nonth margin reserve period in
contrast with a |onger period. The evidence established that
costs to the permtting agencies would be reduced with a margin
reserve period of greater than 18 nonths.

CONCLUSI ONS OF LAW

81. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
proceedi ng pursuant to Section 120.56(2), Florida Statutes.

82. Any substantially affected person may seek an
admnistrative determnation of the invalidity of a proposed rule
on the grounds that the proposed rule is an invalid exercise of
del egated | egislative authority. See Section 120.56(2), Florida

St at ut es.
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83. The parties have stipulated to the standi ng of
Petitioners to chall enge the proposed rule on the grounds set
forth in their petitions.

| . Burden of Proof

84. Under the Florida APA, Chapter 120, Florida Statutes,

an invalid exercise of delegated authority is defined as an:

[ Alction which goes beyond the powers,
functions and duties del egated by the

Legi slature. A proposed rule is an invalid
exerci se of delegated |egislative authority
if any one or nore of the follow ng apply:

(a) The agency has materially failed to
foll ow the application rul emaki ng procedures
set forth in this Chapter.

(b) The agency has exceed its grant of
rul emaki ng authority, citation to which is
required by Section 120.54(3)(a)1l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw

i npl emented, citation to which is required by
Section 120.54(3)(a)l.;

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency; or

(e) The rule is arbitrary or capricious.

(f) The rule is not supported by conpetent
subst anti al evi dence; or

(g) The rule inposes regulatory costs on the
regul ated person, county, or city which could
be reduced by the adoption of |ess costly
alternatives that substantially acconplish
the statutory objectives.

Section 120.52(8), Florida Statutes.
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85. Prior to the 1996 Amendnents to the APA, a chall enger
had the burden to show by a preponderance of the evidence that a
proposed rul e contravened Section 120.52(8), Florida Statutes.?®

86. Under the 1996 APA Anendnents, an agency proposing a
rule now has the burden of proof with respect to the issues
raised in the petitions. See Section 16 of Chapter 96-159, Laws
of Florida, codified at Section 120.56(2)(a), Florida Statutes.

87. Since Petitioners have invoked several of the
subsections of Section 120.52(8) in their various challenges, it
is appropriate to sumrari ze how certain of these provisions have
been interpreted and appli ed.

88. In determning whether a rule is arbitrary or
capricious, the adm nistrative | aw judge shoul d determ ne whet her
the agency; (1) has considered all the relevant factors; (2) has
gi ven actual, good faith consideration to those factors; and (3)
has used reason rather than whimto progress from consideration

of these factors to its final decision. Adam Smth Enterprises,

Inc. v. Dept. O Environnental Regul ation, 553 So. 2d 1260 at

1274 n. 23.

89. Aruleis inpermssibly vague if its fails to establish
adequat e standards for agency decisions or is witten in such a
way that persons of comon intelligence nmust necessarily guess at

its meaning and differ as to its application. State v. Cunmm ngs,

365 So. 2d 153 (Fla. 1978) (wildlife permt rules vague for

failing to define key words). '



90. The 1996 APA Anendnents retained the arbitrary and
capricious standard and added a new standard for declaring a rule
an invalid exercise of delegated authority. That standard is
included in subsection (f) of Section 120.52(8). Under that
provision, arule is an invalid exercise of delegated authority
if it is not supported by conpetent substantial evidence. This
is a significant nodification to the APA and all prior decisions
shoul d be viewed in the context of this amendnent. The agency
proposing a rule now has the burden of proof to denonstrate that
there is conpetent substantial evidence to support its rule. No
such evidence was presented in this case.

91. Under the pre 1996 version of the APA, an agency had
the inplied authority to adopt criteria necessary to inplenent

its legislative mandates. See Departnent of Professional

Regul ation, Board of Professional Engineers v. Florida Society of

Prof essi onal Land Surveyors, 475 So. 2d 939, 942 (Fla. 1st DCA

1985); see al so CGeneral Tel ephone Conpany of Florida v. Marks,

500 So. 2d 142 (Fla. 1986). An agency's interpretation only
needed to be within the range of possible interpretations of a

statute not necessarily the nost desirable one.' Mborhead v.

Dept. of Professional Regul ation, 503 So. 2d 1318, 1320 (Fla. 1st

DCA 1987); Florida Waterworks Association v. Florida Public

Servi ce Comm ssion, 473 So. 2d 237, 240 (Fla. 1st DCA 1985). The

1996 Amendnents clearly nodified sone of these concepts. |In any
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event, an agency's interpretation nmust always be consistent with
the statute.

92. There are many general statutory construction
princi pl es which have not been given effect by the PSC. For
exanpl e, "the provisions of statutes enacted in the public
interest should be construed liberally in favor of the public.”

Department of Environnmental Regulation v. Goldring, 477 So. 2d

532, 532 (Fla. 1985); Dept. of State v. Ham lton, 388 So. 2d 561

(Fla. 1980). In this regard, it should be noted that Chapter 367
directs consideration of the long-terminterest of utility
custoners, not just the short-term needs of existing custoners.

93. Section 120.52(8)(d), Florida Statutes requires an
agency to establish adequate standards for decisions in its rule;
failure to do so renders the rule invalid. Even a broad grant of
rul emaki ng authority does not insulate fromchall enge an agency's
rules that confer unbridled discretion.

"An adm nistrative rule which creates
discretion not articulated in the statute it
i npl emrents nust specify the basis on which
the discretion is to be exercised.

QO herwi se, the '"lack of . . . standards .
for the exercise of discretion vested under
the . . . rule renders it incapable of
understanding . . . and incapable of
application in a manner suscepti bl e of
review . . . an agency rule that confers
st andar dl ess di scretion insul ates agency
action fromjudicial scrutiny."

Cortes v. State Bd. of Regents, 655 So. 2d 132, 138 (Fla. 1st DCA

1995) citing Staten v. Couch, 507 So. 2d 702 (Fla. 1st DCA 1987).
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94. The proposed rule in this case fails to give utilities
adequate notice of what they nust prove to obtain a margin
reserve period of nore than 18 nonths. Because utilities nust
make i nvestment decisions before knowi ng what the PSC wil |
approve, utilities are likely to run the risk of investing in
| arge increnments thereby exacerbating many of the problens
di scussed in the Findings of Fact.

95. Appellate courts have recogni zed that "considerable -
if not extraordinary - deference" should be given to an agency's
exerci se of delegated discretion in respect to technical and
scientific matters. ™

96. Admttedly, the role of an adm nistrative |aw judge in
a rule challenge proceeding is not to substitute his judgnment for
that of the agency. Nonethel ess, Chapter 120, Florida Statutes,

i nposes requirenments on an agency's rul emaki ng which are properly
the focus of this proceeding.
[ T] he statutory construction nmust be a

perm ssi bl e one and t he agency cannot
i npl ement any concei vabl e construction of a

statute...irrespective of how strained or
i ngenuously reliant on inplied authority it
m ght be.

State Bd. O Optonetry v. Florida Soc'y of Qphthal nol ogy, 538 So.

2d 878, 885 (Fla. 1st DCA 1988), rev. denied, 542 So. 2d 1333

(Fla. 1989).
97. The deference granted an agency's interpretation was

not absol ute even under the pre-1996 APA.
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Florida | aw clearly mandates that rul es
cannot enlarge, nodify or contravene the
provisions of a statute. State, Dept of

Busi ness Regul ation v. Salvation Limted,
Inc., 452 So. 2d 65 (Fla. 1st DCA 1984). The
rul emaki ng process cannot be used to nake

| egal that for which there was no authority
in the first place. Geat Anmerican Banks,
Inc. v. Division of Adm n. Hearings, 412 So.
2d 373 (Fla. 1st DCA 1981);

Dept. of Natural Resources v. Wngfield Dev. Co., 581 So. 2d 193,

at 197-98 (Fla. 1st DCA 1991).%

98. An agency's rule cannot be contrary to or enlarge a
provision of a statute, particularly the statute cited as the | aw
i npl emented, "no matter how admirable the goal may be."*

J. Rul emaking Authority and Statutory Franmework

99. In order to resolve the challenges to the proposed and
existing rules in this case, it is necessary to consider the
nature and scope of the PSC s rul emaki ng authority and the
| egi slative goals enbodied in the organic statute under which the
PSC oper at es.

100. The basic conponents of ratenmaking for water and
wastewater utilities are found in Section 367.081, Florida
St at ut es.

101. Section 367.111(2), Florida Statutes, charges the PSC
with insuring that utilities provide safe, efficient and
sufficient service in accordance wth the environnental
regul ati ons and reasonabl e engi neering standards. The evi dence
in this case established that the policies enbodied in the

proposed rule will inhibit utilities frombuilding new plant in
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increnents that are the nost cost efficient and nost desirable
from an engi neering standpoint. |In fact, the proposed rule
creates incentives for utilities to design and construct
facilities in the smallest possible increnents necessary to neet
only imredi ate demand. Rather than encouragi ng the sizing of

pl ant increnments based upon sound engi neering practices and | ong-
term cost considerations, adoption of the proposed rule would
result in utilities expanding in smaller, |ess cost efficient
increnments that will increase the risk of health and
environnental problens and require utilities to engage in a

conti nuous cycle of construction and rate cases in order to
address reasonably foreseeable growh. Moreover, the proposed
rul e woul d handcuff the ability of utilities to participate in
the process of developing alternative supplies of water which the
state critically needs.

102. The PSC must treat capital inprovenents required by
governnmental regul ati ons as having been nmade "in the public
interest,"” and the PSC nust at |east consider such inprovenents
for "used and useful" treatnment. Section 367.081(2)(a), Florida

Statutes; Florida Cties Water Co. v. Fla. Pub. Serv. Conmmn.,

No. 96-3812 (Fla. 1st DCA January 12, 1998).

103. A wutility is entitled to recover its costs of
provi ding safe, efficient, and sufficient service as prescribed
by part VI of chapter 403 and parts | and Il of chapter 373,

consistent wth the approved engi neering design and proper
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operation of water/wastewater facilities in the public interest
as required by Section 367.111(2), Florida Statutes, Florida

Cities v. FPSC, supra. In developing the proposed rule, the PSC

failed to provide a nechanismfor full-cost recovery of capita

i nprovenents required by governnental regulations. Such

expansi ons coul d include plant expansions consistent with DEP
Rul e 62-600. 405, Florida Adm nistrative Code, and water supply
projects required pursuant to WWD water supply permts or plans.
Wil e there may be nethods other than full "used and useful ™
treatment for a utility to recover its investnents in capita

i nprovenents, the evidence in this case established that the
PSC s existing alternatives are inadequate and, when conbi ned
with the proposed rule, would serve in many instances to preclude
autility fromearning and recovering on the investnments it is

obligated to make in the public interest.
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104. The evidence established that AFPI does not work as
i ntended and does not allow full recovery of non-"used and
useful "™ costs. Accordingly, the proposed rule inproperly fails
to provide a way for a utility to recover the costs for capital
i nprovenents required by governnental regulations and made in the
public interest. The proposed rule is neither supported by
conpet ent substantial evidence nor consistent with the | aw
inplenented; it is therefore an invalid exercise of del egated
| egi sl ative authority. Section 120.52(8), Florida Statutes.

105. The artificially short margin reserve period included
in the proposed rule would deprive utilities of investnent and
facilities prudently planned and economically sized. Wile the
PSC contends that the proposed rule permts a utility to present
evidence justifying a |onger margin reserve period, it is
i npossible for a utility to determ ne the nature and extent of
the presentation necessary to obtain a margin reserve period of
| onger than 18 nonths.

106. Nowhere in Chapter 367, Florida Statutes, is
di stinction made between existing and future custoners. |nstead
Chapter 367, Florida Statutes, directs the PSC to consi der the
long terminpact to custoners, not just the inpact to existing
custoners. The testinony in this case established that, in the
long term the PSC s proposed rule will cost custoners nore than
t he proposed | ower cost regulatory alternative submtted by

Fl ori da Wat er.
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K.  Reuse

107. As supported by the plain and ordi nary neaning, as
wel|l as statenment of |egislative intent, Sections 403.064(10) and
367.0817(3), Florida Statutes, require the PSCto allow utilities
to "recover the full, prudently incurred cost" of reuse studies
and reuse facilities through rates, not through AFPlI or any other
cost recovery nmechanism® No anbiguity in these statutory
provi sions exists. No rule of statutory construction supports a
different interpretation. The legislature first directed the PSC
to allow full cost recovery for reuse facilities in 1989. See
Section 7 of Chapter 89-324, Laws of Florida. To treat reuse
facilities the sane as other effluent disposal facilities for
“used and useful” or ratenaking purposes under Section
367.081(2), Florida Statutes, defeats the stated purpose of the
specific statutory | anguage on reuse, rendering the reuse

provi si ons superfluous and neaningless. Ellis v. State, 622 So.

2d 991, 1002 (Fla. 1995) (statutes should not be construed to

render them neani ngless); see also, Christo v. State, Dept. of

Banki ng and Fi nance, 649 So. 2d 318, 321 (Fla. 1st DCA), rev.

den. 660 So. 2d 712 (Fla. 1995) (nore specific statute covering
particul ar subject is controlling over statutory provision
covering sane subject in nore general terns).

108. The proposed rul e woul d have the unlawful effect of
denying a utility recovery of its reuse costs through rates,

contrary to Sections 403.064(10) and 367.0817(3), Florida
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Statutes. The PSC general grant of rul emaking authority in
Section 367.121(1)(f), Florida Statutes, does not enpower it to
adopt a rule that would apply a cost recovery nechanism i.e.
"margin reserve," to all wastewater treatnent facilities
including reuse facilities when that nechanismfails to allow the
full cost recovery mandated by the | egislature. The PSC has thus
exceeded its grant of rul emaking authority, and the proposed rule
is an invalid exercise of delegated |legislative authority.
Section 120.52(8), Florida Statutes.

109. The rul emaki ng provisions of the APA provide affected
parties with an opportunity to require an agency to denonstrate
that its rules are a valid exercise of delegated |egislative
authority. In this case under the 1996 version of the APA, the
PSC has the burden of proof to denonstrate that the proposed rule
at issue is not an invalid exercise of delegated authority.

Based upon all of the evidence presented in the case, the PSC has
failed to neet that burden
L. EIS

110. The PSC s econom c anal ysis of the proposed rule and
the proposed | ower cost regulatory alternative of Florida Water
do not neet the requirenents of Section 120.541, Florida
Statutes, and constitutes a material failure to follow the
appl i cabl e rul emaki ng procedures under 120.52(8)(a), Florida

St at ut es.
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Dl SPOSI T1 ON

Proposed Rul e 25-30.431, Florida Adm nistrative Code is an
invalid exercise of delegated |egislative authority and may not
be utilized by the PSC for its stated regul atory purposes.
Jurisdiction is retained in this matter solely for consideration
of the issue of attorney fees in a subsequent proceeding to be
initiated by Petitioners.

DONE AND ORDERED this 2nd day of March, 1998, in

Tal | ahassee, Leon County, Florida.

DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 2nd day of March, 1998.

ENDNOTES

!/ The challenges to the Initial Proposed Rule were consol i dated
by order dated Septenber 4, 1996.

’/  Because the Initial Proposed Rule was not w thdrawn, the
challenges to the Initial Proposed Rule were not dismssed. For
pur poses of this proceeding, the "proposed rule" consists of the
Initial Proposed Rule as nodified by the July 3, 1997 Notice of
Change. Wiere necessary to separately identify the nodifications
set forth in the July 3, 1997 Notice of Change, that publication
will be referred to as the "Revised Proposed Rule."



3/ A test year may be based upon a historical test year with
various adjustnents to nmake it reasonably representative of
expected operations or it can be based upon a projected test
year.

“ In making its "used and useful" cal cul ations, the PSC first
determines if an investnent in total was prudent. Assum ng that
it was, the PSC then takes the dollars reflected by the

i nvestment and applies a "used and useful" calculation to
determ ne how nuch of the prudent investnment will serve existing
custoners. This calculation is nmade by determ ning a percentage
of the demand of the custoners to total capacity during the test
year and appl ying the percentage so derived to the prudent

i nvest nent .

®/  As discussed in Section H below, the PSCs "margin reserve"
and "used and useful" concepts as applied to water and wast ewat er
utilities are unique. The PSC does not nake a sim|lar
delineation of investnent currently utilized for existing
custoners in the rate making for electric or gas utilities even

t hough the statues are remarkable sim |l ar.

® CIAC can include contributions from devel opers, government
grants and inpact fees from custoners.

I Under DEP Rul e Chapter 62-600.610 there are six basic
categories of reuse, including one referred to as public access
reuse systens, which are permtted under part |11 of that
chapter.

8 Such litigation has been pronpted because of OPC s consi stent
position in every contested rate case that no nargin reserve
period should be recognized. As a consequence, the PSC has been
obligated to make extensive findings in each of those cases

expl aining why a margin reserve period has been recogni zed. The
ElIS sinmply noted that the PSC woul d save noney by adopting this
rule and not having to litigate in every case whether or not a
margin reserve i s necessary.

°/  See Agrico Chemical Co. v. Dept. of Environnental Regul ation,
365 So. 2d 759 (1st DCA 1978); Cert. denied sub nom Askew v.
Agrico Chemcal Co., 376 So. 2d 74; Adam Smth Enterprises, Inc.
v. Dept. of Environnmental Regul ation, 553 So. 2d 1260 (Fla. 1st
DCA 1989); see al so, Departnent of Labor and Enpl oynent Security
v. Bradley, 636 So. 2d 802, 807 (Fla. 1st DCA 1994).

%/ The principle enunciated in Cunmings, supra, i.e., that a

rule is inpermssibly vague if it "either forbids or requires the
doing of an act in terns so vague that nmen of common intelligence
must necessarily guess at its nmeaning and differ as to its
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application,” has been applied to rules in several recent
decisions. See Wtner v. Departnent of Business and Professional

Regul ati on, 662 So. 2d 1299, 1302 (Fla. 4th DCA 1995), quoti ng,
Bouters v. State, 659 So. 2d 235, 238 (Fla. 1995), cert. denied.,
—U. S --, 116 S.Ct. 245, 133 L.Ed.2d 171 (1995). See also
Departnent of Health and Rehabilitative Services v. Health Care
and Ret. Corp., 593 So. 2d 539 (Fla. 1st DCA 1992).

1/ Some ol d decisions have held that when an agency interprets

a statute through rul emaki ng, the presunption of correctness is
stronger. See Dept of Administration v. Nelson, 424 So. 2d 852,
858 (Fla. 1st DCA 1983); Dept. of Health and Rehabilitative
Services v. Framat Realty, 407 So. 2d 238, 241 (Fla. 1st DCA
1981). These decisions do not vitiate the statutory grounds for
challenging a rule. Furthernore, it should be noted that these
deci sions predate the legislative directive that “no agency shal
have authority to adopt a rule only because it is reasonably
related...” See Sections 120.52(8)(g), and 120.536(1), Florida
St at ut es.

12/ See Island Harbor Beach Club, Ltd. v. Departnent of Natura
Resources, 495 So. 2d 209, 223-224 (Fla. 1st DCA 1986), rev.
deni ed, 503 So. 2d 327 (1987). St. Joseph Land and Devel opnent
Co. v. Florida Departnent of Natural Resources, 596 So. 2d 137
(Fla. 1st DCA 1992), rev. denied, 604 So. 2d 487 (Fla. 1992),
Fl ori da Hospital Association v. Health Care Cost Contai nnent
Board, 593 So. 2d 1137 (Fla. 1st DCA 1992).

13 See al so Booker Creek Preservation, Inc. v. Southwest

Fl ori da Water Managenent District, 534 So. 2d 419 (Fla. 5th DCA
1988) rev. denied, 542 So. 2d 1334 (Fla. 1989); Departnent of
Busi ness Regul ation v. Salvation Ltd., Inc., 452 So. 2d 65 (Fl a.
1st DCA 1984).

¥/ Capeletti Bros. V. Department of Transportation, 499 So. 2d
855, 857 (Fla. 1st DCA 1986) rev. denied, 509 So. 2d 1117 (Fl a.
1987); See al so Departnment of Health and Rehabilitative Services
v. Florida Psychiatric Society, Inc., 382 So. 2d 1280 (Fla. 1st
DCA 1980).

¥/ Indeed, the PSC has ruled that the term"rates" does not

include the term"AFPI." In Re: Application for Rate |ncrease
and I ncrease in Service Availability Changes by Southern States
Uilities, 97 F.P.S. C. 1:542, 544,
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NOTI CE OF RI GHT TO APPEAL

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedings are comenced by filing one copy of
the notice of appeal with the Agency Cerk of the Division of
Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be revi ewed.
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